


Willful Misconduct

Panelists will discuss willful 
misconduct case law, with a focus on 
what it means to violate a reasonable 
and uniformly enforced rule or policy.

In this session…
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§ 65.2-306. – Safety Rule - Components – Flowchart. 
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VIOLATION OF SAFETY RULE/DUTY 

REQUIRED BY STATUTE* 

 

 

 

 

“Willful”     Proximate Cause of the Injury 

 

 

 

 

 

 

 

 

 

*Question/Issue – Was the safety rule enforced by the employer? 
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§ 65.2-306. – Intoxication/Prescribed Substance - Components – 

Flowchart. 

 

 

 

Post-Accident Blood or Body Fluid Testing 

 

 

 

ETOH      Chapter 34/Title 54.1 

 

 

 

 

VA Code Section 18.2-266    SAMSHA Certified Test 
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Rebuttable Presumption (Except if injury results in death) 
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Section 65.2-306 - Key Issues, Findings & Authority - Willful Violation and Drawing Reasonable Inferences in and from the Evidence: 
 

Supreme Court of Virginia in Riverside & Dan River Cotton Mills, Inc. v. Thaxton, 161 Va. 863, 172 S.E.2d, 261, 264 (1934) interpreting the meaning of 
the word “willful:” 

 
If the employee knows the rule, and yet intentionally does the forbidden thing, he has willfully failed to obey the rule.  It is not necessary 
for the employer to show that the employee, having the rule in mind, determined to break it; it is enough to show that, knowing the rule, 
he intentionally performed the forbidden act. 
 
(Emphasis in original) 

 
The Court of Appeals has cited several other post-1934 Supreme Court cases which have applied this same legal test for determining willfulness under § 
65.2-306(A)(5).1  The Court of Appeals also cited its case of Spruill v. C.W. Wright Constr. Co., 8 Va. App. 330, 334, 381 S.E.2d 359, 361 (1989) for the 
finding that “[t]he [willful misconduct] defense may be established without the necessity of proving that the employee, with the rule in mind, 
purposefully determined to break it.”  Most recently, in Layne v. Crist Electrical Contractor, Inc., 64 Va. App. 342, 768 S.E.2d 261 (2015),, the Court of 
Appeals held that by focusing on whether Layne had “intentionally performed the forbidden act,” the Commission had applied “the longstanding legal 
standard that has been used for decades by the Supreme Court and by this Court.” 

 
Virginia case law permits the Commission to infer from claimant’s acts and conduct and from other circumstantial evidence that claimant willfully failed to 
perform the acts necessary to comply with the rule. 

 
The Court of Appeals has noted that the Commission is “authorized to draw reasonable inferences from the evidence, and on appeal, we will not disturb 
reasonable inferences drawn by the commission from the facts proven by the evidence presented.” Turf Care, Inc. v. Henson, 51 Va. App. 318, 324, 657 
S.E.2d 787, 789-90 (2008); see Watkins, 225 Va. At 101, 300 S.E.2d at 763; see also S&S Elec., Inc. v. Markulik, 61 Va. App. 515, 527, 738 S.E.2d 512, 
518 (2013) (noting that, on appeal, the party that prevailed in the commission “benefits from all reasonable inferences from the evidence”).  
 
In Layne v. Crist Electrical Contractor, Inc., 64 Va. App. 342, 768 S.E.2d 261 (2015), the Court of Appeals relied upon various facts and circumstantial 
evidence in drawing reasonable inferences that the claimant had been advised by two different individuals not to perform work in the area of the bridge 
crane unless the crane was locked out and tagged out; that three hours prior to his accident the claimant had complied with all of the essential 
components of the lock out/tag out rule whereas, at the time of his accident, the claimant failed to comply with any. 
 
Further, the Court of Appeals has noted that intent “is a question of fact to be determined from the evidence.” Jacobsen v. Jacobsen, 41 Va. App. 582, 
590, 586 S.E.2d 896, 899 (2003) (quoting Hall Bldg. Corp. v. Edwards, 142 Va. 209, 215, 128 S.E. 521, 523 (9125)).  In Layne, the Court of Appeals 
noted that, based on the stark difference between the claimant’s past conduct complying with the employer’s workplace safety rule and the evidence of 
the claimant’s disregard of all of the components of the same workplace safety rule directly prior to the accident, the full commission could reasonably 
infer that the claimant deliberately decided not to lock out the bridge crane before beginning work on the lift – an action that was forbidden by the 
employer. 
 

                                                           
1
 Griffey v. Clinchfield Coal Corp., 183 Va. 715, 720, 33 S.E.2d 178, 180 (1945), Peanut City Iron & Metal Co., Inc. 207 Va. 399, 403, 150 S.E.2d 120, 123 (1966), Mills v. Virginia 

Elec. & Power Co., 197 Va. 547, 552, 90 S.E.2d 124, 127 (1955). 
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“Willful,” as used in § 65.2-306(A)(5), imports something more than a 
mere existence of the will in doing the act. It imports a wrongful 
intention.  An intention to do an act that he knows, or ought to know, is 
wrongful or forbidden by law.  It involves the idea of premeditation and 
determination to do the act, though known to be forbidden. 
 
 
King v. Empire Collieries Co., 148 Va. 585, 590, 139 S.E. 478, 479 (1927).  
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